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been fraudulently suppressed or destroyed for the purpose of 
hindering or defeating the rights of others, equity has jurisdic- 
tion to give appropriate relief by establishing the estate or rights 
of the defrauded party. 9 

A careful perusal of the opinion will convince the reader that 
the Court was especially desirous not to close up the only prac- 
ticable avenue for the recovery of long-term securities stolen 
in the numerous bank robberies during the last thirty years. 
In the words of the Court, "These securities are often, if not 
generally, long-time bonds not maturing until after the expira- 
tion of the six-year statutory period for bringing action for 
conversion." Having this in mind, it is not necessary to assume 
that the Court meant to hold that any suppression by a thief of 
property stolen by him would render him or his estate liable 
in equity. The principal case on its facts extends only to the 
case where a written instrument, under seal, and for whose 
recovery the remedy at law is not really adequate, has been 
fraudulently suppressed. /. T. P. 



Cruel and Unusual Punishment. 

'An interesting discussion as to what constitutes "cruel and 
unusual punishment" under the Eighth Amendment of the Con- 
stitution is to be found in the recent case of Weems v. United 
States. 1 

The defendant, a duly appointed officer of the Bureau of 
Coast Guard and Transportation of the United States Govern- 
ment of the Philippine Islands, was convicted of falsifying a 
public and official document, by fraudulently entering as paid 
"As wages of employes * * * of the United States Government 
of the Philippine Islands" of 204 pesos on one occasion, and 
408 pesos on another occasion. The following sentence was 
imposed upon him: "To the penalty of fifteen years of cadena, 
together with the accessories of Section 56 of the Penal Code, 
and to pay a fine of 4000 pesetas, but not to serve imprisonment 
as a subsidiary punishment in case of his insolvency, on account 
of the nature of the main penalty, and to pay the costs of this 
cause." ( . 

It was contended that the "punishment of fifteen years im- 
prisonment was a cruel and unusual punishment," infringing 
the Bill of Rights of the Islands, and entirely disproportionate 
to the offense for which the defendant was convicted. 



•2 Pom. Eq. Jur., 3rd ed., p. 1654, section 9'9- 
'30 U. S. Supreme Court Reporter, 544. 
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By referring to the Philippine Code, we find that there are 
only two degrees of punishment higher in scale than cadena 
temporal — death, and cadena pcrpetua. The punishment of 
cadena temporal is from twelve years and one day to twenty 
years, 2 which shall be served in certain penal institutions. And 
it is provided that "those sentenced to cadena temporal and 
cadena pcrpetua shall labor for the benefit of the State. They 
shall always carry a chain at the ankle, hanging from the 
wrists ; they shall be employed at hard and painful labor, and 
shall receive no assistance whatsoever from without the insti- 
tution." * There are besides certain accessory penalties im- 
posed, which are defined to be (i) civil interdiction (by which 
the person is deprived, as long as he suffers it, of the rights of 
parental authority, guardianship of person or property, partici- 
pation in the family council, marital authority, the administra- 
tion of property, and the right to dispose of his own property 
by acts inter vivos) ;* (2) perpetual absolute disqualification 
(which is defined as the deprivation of office, even though it be 
held by popular election, the deprivation of the right to vote, or 
to be elected to public office, the disqualification to acquire 
honors, etc., and the loss of retirement pay) ; (3) subjection 
to surveillance during life (which imposes the following obli- 
gations: 1. That of fixing his domicil and giving notice thereof 
to the authorities, not being allowed to change it without per- 
mission from said authorities in writing. 2. To observe the 
rules of inspection prescribed. 3. To adopt some trade, art, in- 
dustry, or profession, should he be without means of his own. 
The Court (McKenna, /.,) in an exhaustive opinion on the 
provision against "cruel and unusual punishment" as incor- 
porated in the Constitution, its history from the time of the 
Stuarts when a clause prohibiting it was incorporated in the 
Bill of Rights framed at the revolution of 1688, its adoption by 
the Constitutional Convention, and its application to cases aris- 
ing in the United States since that time, concludes that the pun- 
ishment in this case was "cruel and unusual" within the mean- 
ing of the Bill of Rights of the Philippine Islands and of the 
Eighth Amendment of the Constitution, on the ground that the 
inhibition was directed not only against punishments which in- 
flict torture, but also (quoting Field, J., in O'Neill v. Vermont, 
144 U. S. 323, where the question was raised, but not decided) 
"against all punishments which, by their excessive length or 

'Arts. 28 and g6- 
*Art$. 105 and 106. 
•Art. 42. 
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severity, are greatly disproportionate to the offenses charged 
* * * The whole inhibition is against that which is excessive 
in the bail required or fine imposed or punishment inflicted." 

There was a strong dissenting opinion by White, J., with 
Holmes, J., concurring, on the ground that "The duty of de- 
fining and punishing crime has never, in any civilized country, 
been exerted upon mere abstract consideration of the inherent 
nature of the crime punished, but has always involved the most 
practical considerations of the tendency at a particular time to 
commit certain crimes, and of the difficulty of repressing the 
same, and of how far it is necessary to impose stern remedies to 
prevent the commission of such crimes," and further, that the 
term "cruel and unusual punishment" involves only such as 
"inflict torture or a lingering death. * * * It implies some- 
thing inhuman and barbarous." 

As to what constitutes "cruel and unusual punishment" must 
remain a matter of debate. The law writers are very indefinite. 
Story in his work on the Constitutions • says that the provision 
"is an exact transcript of a clause in the Bill of Rights framed 
at the Revolution of 1688." He expresses the view that "the 
provision would seem to be wholly unnecessary in a free govern- 
ment, since it is scarcely possible that any government should 
authorize or justify such atrocious conduct" Cooley in his 
"Constitutional Limitations," hesitates to advance definite 
views, and expresses the "difficulty of determining precisely 
what is meant by cruel and unusual punishment ;" but says that 
it is probable that "any punishment declared by statute for an 
offense which was punishable in the same way as at common 
law could not be regarded as cruel or unusual in a constitutional 
sense;" and further that "probably any new statutory offense 
may be punished to the same extent and in the mode permitted 
by the common law for offenses of a similar nature. Differ- 
ent views of the provision are taken by the State Courts. In 
State v. Driver* a sentence of the defendant for assault and 
battery upon his wife was imprisonment in the county jail for 
five years, and at the expiration thereof to give security to keep 
the peace for five, in the sum of $500 with sureties, which was 
held to be cruel and unusual. In Hobbs v. State T the Court 
expressed the opinion that the provisions did not apply to pun- 
ishment by "fine or imprisonment or both, but such as that in- 
flicted at the whipping post, in the pillory, burning at the stake, 



'Vol. 2, 5th EA §1903. 
"78 N. C 423- 
7 133 Ind. 404. 
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breaking on the wheel, etc. In Com. v. IVyatt 8 the whipping 
post was justified, the Court holding that it was "odious, but not 
unusual." Whipping was also sustained in Foote v. State* as 
a punishment for wife beating. Cooley, in his "Constitutional 
Limitations", 10 says that it may well be doubted if the right exist 
"to establish the whipping post and the pillory in States where 
they were never recognized as instruments of punishment." In 
Territory v. Ketcham," a statute was sustained which imposed 
the penalty of death upon any person who should make an assault 
upon a railroad train, car, or locomotive for the purpose and 
with the intent to commit murder, robbery, or other felony. 
The courts have held that neither shooting to death, 11 nor elctro- 
cution, 1 ' as modes of inflicting the death penalty after trial, 
conviction, and sentence in a court of proper jurisdiction, nor 
a fine of fifty dollars and three months imprisonment at hard 
labor for selling liquor in violation of law, 14 nor ten years' im- 
prisonment for conspiracy to defraud, nor the infliction upon 
one person of a heavier punishment than that inflicted upon 
another prisoner for an identical offense 18 can be regarded as 
a violation of the Eighth Amendment. 

In view of the various applications of the provisions against 
"cruel and unusual punishment" by the different courts, and 
the hesitancy on the part of learned commentators to express 
definite views on the subject, it must still be considered a fruit- 
ful question for argumentation. Perhaps the view of Mr. Jus- 
tice White that the question should be governed by local con- 
siderations, the tendency to commit certain crimes and the dif- 
ficulty of repressing them, and the expediency of the particular 
remedy invoked, is more in accordance with public policy and 
the true intent of the framers of the Constitution. 

G. H. B. 
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